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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

T Arising out of Order-in-Original No. GST-06/D-VI/O&A/303/SHYAMAL/AM/2022-23
ff5:24.11.2022 , issued by The Assistant Commissioner, CGST Division-Vl,
Ahmedabad North

) oTeTwal BT =¥ Ud Ul Name & Address

1. Appellant
Shyamal Pareshbhai Munshi,H-302, Suncity,Bopal, Ahmedabad - 380058,

2. Respondent
The Assistant Commissioner, CGST Division-Vl, Ahmedabad North,7th Floor,
" B.D. Patel House, Naranpura, Ahmedabad-380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

HRT TRBR BT G I

Revision application to Government of India :

(1) DA TG Yo eI, 1994 WY URT T SR AT T GHAT P IR A @I
gRT Y SU-GRT B U TN © Sieeta gederr omden ol R, WRd WeR, faw
wTer, <ToTe AT, el Wi, Shae € wew, e Anf, 8 feed 1 110001 @1 @ SN
=Ry |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) o e B TR B e o W T prREm ¥ R HUSTIR AT o BREM
a1 e ﬂwﬁ@%ﬂwﬁwém?nﬁﬁ,mﬁﬂﬁwmwﬁaﬁ
T e BRER a1 RrEl qUSMTR A 81 Al Y ufhar & R g8 e

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of

“\S_processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(A)  In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
- which are exported to any country or territory outside India.

@ e Yoo b1 YA Y @91 9RG B aE (et @ e oY) Pl fear v A g

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

Sifor SeaTeT B U Yob B AW B forw Wil T Bive Ry @ e § ok U ey o 59
URT O 7 & qanles oy, oUid @ NI Uiva 9t WY WX AT 9% ¥ iy «ifdfeem (F.2) 1098
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final

~ products under the provisions of this Act or the Rules made there under and such

order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) T IR Yoo (diel) Frammed), 2001 & Fraw 9 @ ofwrla Affde vum dewm su—s #
gt ¥, R srew & Ui omaw URT RHle w09 9 & MR Te-eney ¢ e SISy @
a3l ufl & e SR eed fhar wier wiRe ) Swe Wy @ §.oer  ered & sfaefd awy
35-3 # FuiRa ® @ Yo & 9gg @ JT IR-6 T @ ufy o & iR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) RRSF T & wer S8l Wer Wed TP A W0l A1 SHE P 8 A W0 200/~ W G
B A SR S Her WA TP TR W SAET 81 A 1000,/ — 3 I A B I |

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and ‘Rs.1,000/- where the amount
involved is more than Rupees One Lac.

AT goh, BT SUET Yob UG AR Iy =Rl @ Uiy erdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) PR ST Yoob JIMEATIT, 1944 BT ORT 35~41 / 35—% @ Sferiler—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@)  SafaRad gRkesE 2 (1) & H Y SER @ or@mar @ i, srfiar @ wer ¥ 9;&5
LY IART Yob Td QAR iy <o (Ree) @ ulmw e difge

argveTaTe F 2" HICH, IgHIH! Ha ,3RRdT , FRERATR, SgHCTEE —380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) afk 39 ARYW H BT A MW BT T BT & A UAD YA 3NN B AT BIG BHT YIAR
Swa & W AT S Ry s9 9w & ' g¢ A b feran udl erf @ w= @ fow
JerRefer  rdiefa ~IfRradRvr &7 Ue nfiel A1 ey TRBR DI Y IMAGA [l ST € |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work' if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) =uTerg gow AR 1970 Jo WK @ IFYfE—1 & ofmba MR fFy srgar s
IS A7 Tt 3 guiRefty Aot mfterl & ety f ¥ uRe @t Uit W) wes0 UA
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-| item of the court fee Act, 1975 as amended.

(5) 39 R wdfd AWt B FRE F ae Frwl @) iR Nl s sl fear Sien @ o
AT geh, DY AT Yob U9 QAR ey S (praffald) Frm, 10s2
fafea g1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) 1 Yok, BT SWET Yed G9 darer el =mnfiewvr (Riee), @ ufd el @
S ¥ Bde W (Demand) UG €8 (Penalty) 1 10% U4 ST $1 ifHard ¥ | greifs,

S d Ol 10 BAS FUY B (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

PN IaUTE Yoo AR JATHR P e, WA BT "Fd e B ART'(Duty Demanded) -
(0 (Section) @S 11D & agd Mg Al
(i) For e e e @ ARy,
(i)  I9c Hise FuEi s Fag 6 & agd @ uRL.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(i)  amount of erroneous Genvat Credit taken,;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

TR ¥ URY arde WIRIHRT & WHe SIET Yed SUdT Yoo T gvs faifdd gt oY i fe T gew

o AT TR 3R w7 e que R 81 99 Gu8 ¥ 10% YT W B S wodl ol

e @ ¥y
o ae® CENIhg, -.

- #]In view of above, an appeal against this order shall lie before the Tribunal on
N Qay ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
‘ R E,nalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

Shri Shyamal Pareshbhai Munshi, H-302, suncity, Bopal, Ahmedabad -380058
(hereinafter referred to as 'the appeliant’) have filed the present appeal against the
Order-in-Original No. GST-06/D-VI/O&A/303/Shyamal/AM/2022-23 dated 24.11.2022,
(in short ‘impugned order') passed by the Assistant Commissioner, Central GST, Division-
VI, Ahmedabad North Commissionerate (hereinafter referred to as 'the adjudicating
authority). The appellant were engaged in providing taxable services but were not
registered with the department.

2. The facts of the case, in brief, are that based on the data-received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16 it was noticed that the
appellant had earned substantial income however they neither obtained Service Tax.
Registration nor paid service tax on such income. Letters were, therefore, issued to the
appellant to provide the details of the services provided during the F.Y. 2015-16 ‘and
explain the reasons for non-payment of tax and provide the certified documentary
evidences for the same. The appellant neither provided the documents nor submitted
any reply justifying the non-payment of service tax on such receipts. Therefore, the
service tax was calculated on the income reflected under the heads “Sales / Gross
Receipts from Services (Value. from ITR)” or “Total Amount paid / credited under Section
194C, 1941, 194H, 194) (Value from Form 26A%)" of the Income Tax Act, 1961, on which
no tax was paid. Details of taxable income and tax liability if furnished below:-

lF Y. | Sales /Gross Receipts from service (TiR) ™ | 5. Tax payable
- 72,315

2.1 A Show Cause Notices (SCN) bearing No. GST—06/O4—950/0&A/Shyama|/2020—21
dated 24.03.2021 was issued to the appellant proposing recovery of service tax of
Rs.72,315/- along with interest under Section 73(1) and Section 75 of the.Finance Act,
1994 respectively. Imposition of penalties. under Section 76, Section 77 and under
Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the total service
tax demand of Rs.72,315/- was confirmed alongwith interest. Penalty of Rs.20,000/- was
imposed under Section 70, penalty of Rs.1,000/- was imposed under Section 77 and -
penalty of Rs.72,315/- was also imposed under Section 78 of the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

# ‘The appellant is a surgeon and engaged in provid-ij)jg_cﬁh_eal;t;lm care and medical

services to various patients for the F.Y. 2015-16. _,ﬁ;'ﬁécjl;l?af;'\di‘]ree certificate is
submitted in this regard. %:? f L
it
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» The income as per Income Tax Return for the F.Y.2015-16 comes to RS.ZL5,18,318/~:
out of which income of Rs.9,27,318/- pertains to Health care Services hence
exempted vide Notification No,25/2012-ST dated 20.06.2012 and income of
Rs.5,91,000/- pertains to Entertainment services and is taxable but no tax is
required to be paid in terms of Notification No.33/2012-ST dated 20.06.2012.

As per the P&L account in the F.Y. 2014-15 & E.Y. 2015-16, the income was below
the threshold limit. Hence, the appellant is not liable to obtain registration or file

V,

the returns.

\7/

They placed reliance in the case of Sir Ganga Ram Hospital and M/s. Forlis
Healthcare (India) Ltd.

» As there was no suppression of facts 'penalty under Section 78 is not imposable.
When there is no demand of duty, penalty cannot be imposed. Intent to evade
tax needs to be established to impose penalty. They placed reliance on following

Coolade Bevarages Ltd- 2004 (1720 ELT 451 (AIL)
Tamil Nadu Housing Board-1994 (74) ELT 9 (SC)
DCW Ltd- 1996 (88) ELT 31 Mad.

» The order of the adjudicating authority is incorrect, erroneous and therefore, il
cdeserves to be set aside.

5. Personal hearing in the matter was held on 25.08.2023. Shri Arjun Akruwala,
Chartered Accountant, appeared on behalf of the appellant. He reiterated the
submissions made in the appeal. He submitted that the appellant is a Doctor providing
Medical services which are exempl from service tax under mega exemption nolification.
He also submitted Qualification certificate of the appellant, Form 26AS and Financial
Statements. He requested to set-aside the i.mpugnecl order. '

6. [ have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions mace in the appeal memorandum as well as the
submissions mace at the time of personal hearing. The issue to be decided in the
present case is as to whether the service tax demand of Rs.72,315/- confirmed alongwith
interest and penalties in the impugned order passed by the adjudicating authority, in the
facts and circumstances of the case, is legal and proper or otherwise?

The demand pertains to the period F.Y. 2015-16.

6.1 On going through the Profit & Loss Account, it is observed that the appellant

have shown following income.

TABLE-A
‘Direct Income Amount
" Consulta ncy Income 9_ 27318 N
“Interest Income B /3,005

5.
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Program Income [ 5,91,000 |

In their ITR-Return as well as in their Form-26AS filed for the F.Y. 2015-16, they
have reflected the income of Rs.15,18,318/- towards Sale of Services.  As per their Profit
& Loss Account, Rs.9,27,318/- pertains to health care service and Rs.5,91,000/- pertains
to entertainment income. The appellant have claimed that the income of Rs.9,27,318/-
pertaining to health care services was rendered as a authorized medical practitioner
hence are exempted in terms of Notification N0.25/2012-ST dated 20.6.2012.

6.2 Further, on going through the certificate issued by Gujarat University, it is
observed that the appellant is a registered Doctor having additional medical
qualification as M.D. (Surgery). In terms of Entry No-2 of Notification No.25/2012-ST,
"Health care services by a clinical establishment, an authorised medical practitioner
or para-medics;” are exempted from thé levy of service tax. The term ‘authorised
medical practitioner” is defined in clause (d) of Para-2, which is reproduced below:-

a) ‘authorised medical practitioner” means a medical practitioner
registered with any of the councils of the recognised system of medicines
established or recognized by law in India and includes a medical professional
having the requisite qualification to practice in any recognised system of
medicines in India as per any law for the time being in force:

In terms of above notification, I find that the income of Rs. 9,27,318/- is not taxable
as it pertains to the health-care services -provided by the appellant as a registered
lneclicél practitioner hence are squarely covered under Entry no.2 of the above
notification. | B

6.3  However, I find that the income of Rs.5,91,000/- is taxable as the same pertains to
entertainment /program income. But, it is noticed that in the previous F.Y. 2014-15, the - .
total Direct income of the appellant was Rs.13,15,705/- out of which taxable income was
Rs.7,68,774/- which 1 find is below the .threshold limit of Rupees Ten Lakh. The
Notification No0.33/2012-ST dated 20.06.2012, provides exemption to the taxable
services of aggregate value not exceeding ten lakh rupees in any financial year from the
whole of the service tax leviable thereon under Section 66B of the said Finance Act.
Thus, I find that the appellant shall be eligible for exemption in the F.Y. 2015-16 as their
taxable income in the previous year is less than the threshold limit. I, therefore, find that
the demand of Rs.72,315/- shall not sustain on merits. When the demand is not
sustainable on merits, the question of charging interest or imposing penaltles in the case
does not arise.

7. In light of above discussion and findings, I find that the service tax demand of

Rs.72,315/- is not sustainable on merits. I, therefore, set-aside the :/p . order
;a,d o8

axd

confirming the service tax demand of Rs. 72,315/- alongwith interest ‘ﬁél%}g

allow the appeal filed by the appellant.

o

8. STfTeTeha T GTRT &of i TS Td{er el TIeTXT SULIerT a<ieh o {<haT STrdT 2t
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The appeal filed by the appellant stands disposed off in above terms,
;
,// g l') ‘
R
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) Date: ! 9.2023
Attested&

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD / SPEED POST

To,

- Shri Shyamal Pareshbhai Munshi, - Appellant
H-302, Suncily, Bopal,

Ahmedabad -380058

The Assistant Commissioner, - - Respondent
CGST, Division-VI,

Ahmedabad North

Ahmedabad

Copy to:

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

The Commissioner, CGST; Ahmedabad North.
The Assistant Commissioner (H.Q. System) CGST, Ahimedabad North.

(For uploadlng the OIA)
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